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Section | Insurance and Banking

CHAPTER 1 Insurance Sales in Banks

This first section of the course provides information for insurance professionals with
information about the risks, controls and supervision of national banks’ insurance
activities. The information and guidance on the appropriate risks to national banks from
insurance activities is provided along with a process that may be used in planning and
conducting risk assessments. An important concept is the idea of functional regulation
activities, where the Office of the Comptroller of the Currency defers regulatory
supervision of the bank’s insurance function to the state department of insurance in
which the bank is located. From a banking perspective, the Federal Office of the
Comptroller of the Currency (Comptroller’s Office) does not consider debt cancellation
contracts, debt suspension agreements, and fixed and variable rate annuities as
insurance products within the scope of the guidance and policies that are to be
discussed in this section of the book. Because of the complexity and importance of the
legal requirements associated with insurance activities, this course also contains
considerable legal information.

Overview

National banks have conducted insurance sales activities since the early 1900s. The
types of insurance products and services offered and the associated distribution
systems are changing significantly as this business line evolves. In recent years,
national banks have engaged in insurance activities as a means to increase profitability
mainly through expanding and diversifying fee-based income. Banks are also interested
in providing broader financial services to customers by expanding their insurance
product offerings. The Gramm-Leach-Bliley Act of 1999 (GLBA) is important legislation
that addresses a number of significant issues affecting both national banks and the
examination process. Among its provisions, GLBA reaffirms the authority of national
banks and their subsidiaries to sell insurance. The law also clarifies the regulatory
structure and product offerings related to national bank insurance activities. GLBA
establishes a functional regulatory framework that reaffirms the states’ authority to
regulate insurance activities conducted within banks and through a functionally
regulated affiliate (FRA). An FRA is an affiliate (including subsidiary) of a bank that is
regulated by the SEC, CFTC, or a state insurance regulator, but generally does not
include a bank holding company, savings and loan holding company, or a depository
institution. FRAs can be either bank affiliates or bank subsidiaries. Additionally, GLBA
reaffirms the OCC'’s responsibility for evaluating the consolidated risk profile of the
national bank. This evaluation includes determining the risks posed to the bank from
insurance activities and the effectiveness of the bank’s risk management systems,
including compliance with banking laws and applicable consumer protection
requirements. This course examines the OCC'’s process for assessing risks to the
national bank from insurance activities. This risk assessment process is consistent with



GLBA'’s functional regulation requirements and is conducted at the bank level. It is
anticipated that the OCC’s examinations of FRAs will be infrequent.

National Bank Insurance Powers

Both federal and state laws may govern national bank insurance activities. A national
bank is authorized to engage in insurance agency activities under 12 USC 92. Under 12
USC 92, a national bank that is “located and doing business in any place the population
of which does not exceed five thousand “may . . act as the agent for any fire, life, or
other insurance company.”

Under this authority, a national bank may sell most types of insurance from an agency
located in a “place of 5,000” or fewer inhabitants. An area designated as a “place” by
the Census Bureau is acknowledged as a “place” by the Comptroller's Office for 12 USC
92 purposes. The Census Bureau defines “place” to include both incorporated places
and census designated places.

There are no geographic restrictions on the bank’s ability to solicit and serve its
insurance customers. National banks are not, however, authorized to sell title insurance
under 12 USC 92. National banks’ authority to sell title insurance is based on GLBA
section 303 (15 USC 6713). See “Permissible National Bank Insurance Activities”
section of the handbook for a discussion of a national bank’s authority to sell title
insurance under GLBA. National banks also may engage in various insurance agency
activities under 12 USC 24(Seventh). This law authorizes national banks to engage in
the “business of banking,” and to exercise “all such incidental powers as shall be
necessary to carry on the business of banking.” Although an insurance product sold
under this authority could also be sold under 12 USC 92, there are no geographic “place
of 5,000” limits under 12 USC 24(Seventh). National banks also may engage in
insurance agency activities without geographic restriction through their financial
subsidiaries established under GLBA section 121 (12 USC 24a). A financial subsidiary
is any company that is controlled by one or more insured depository institutions, other
than a subsidiary that:

Engages solely in activities that national banks may engage in directly and that are
conducted subject to the same terms and conditions that govern the conduct of these
activities by national banks; or

A national bank is specifically authorized to control by the express terms of a federal
statute, and not by implication or interpretation. Financial subsidiaries of banks may
engage in activities that are not permissible for the parent bank, as long as the activities
are financial in nature. (12 CFR 5.39. Insurance Activities Comptroller's Handbook)

National banks are authorized under GLBA section 302 (15 USC 6712) to provide
insurance as principal (underwriter or reinsurer) for any product the Comptroller’s Office
had approved for national banks prior to January 1, 1999, or that national banks were
lawfully providing as of January 1, 1999. Refer to the “Permissible National Bank
Insurance Activities” section of this book for a discussion of a national bank’s authority
to provide insurance as principal under GLBA.

Applicability of State Laws
In 1945, Congress passed the McCarran-Ferguson Act, granting states the power to
regulate most aspects of the insurance business. The McCarran-Ferguson Act (15 USC
1012(b)) states that “no act of Congress shall be construed to invalidate, impair, or
supersede any law enacted by any state for the purpose of regulating the business of
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insurance, or which imposes a fee or tax upon such business, unless such Act
specifically relates to the business of insurance.” Therefore, under the McCarran-
Ferguson Act, a state statute enacted for the purpose of regulating the business of
insurance preempts a conflicting federal statute, unless the federal statute specifically
relates to the business of insurance. As a result of this law, national banks must be
cognizant of the potential applicability of state law requirements. The extent to which
states could regulate national bank insurance activities authorized by federal law was
clarified in 1996 by preemption principles that were applied by the U.S. Supreme Court
in Barnett Bank of Marion County, NA v. Nelson, 517 U.S. 25 (1996). Under Barnett and
the substantial body of law upon which the Barnett Court relied, state laws that prevent,
impair, impede, or hamper the exercise of national bank powers, or that discriminate
against national banks, are preempted. As a result of GLBA, the standards for
determining when state laws are preempted became more complex. Under GLBA, state
laws generally cannot “prevent or restrict” insurance activities conducted by national
banks and their subsidiaries. For insurance sales, solicitations, and cross marketing,
however, state laws cannot “prevent or significantly interfere” with bank and subsidiary
insurance activities, in accordance with the legal standards for preemption set forth in
Barnett (The summary follows).

BARNETT BANK OF MARION COUNTY v. NELSON, ___ U.S. ___ (1996)
No. 94-1837.

Argued January 16, 1996
Decided March 26, 1996

A 1916 federal law (Federal Statute) permits national banks to sell insurance in small towns,
but a Florida law (State Statute) prohibits such banks from selling most types of insurance.
When petitioner Barnett Bank, a national bank doing business in a small Florida town,
bought a state licensed insurance agency, respondent State Insurance Commissioner ordered
the agency to stop selling the prohibited forms of insurance. In this action for declaratory and
injunctive relief, the District Court held that the State Statute was not pre-empted, but only
because of the McCarran-Ferguson Act's special insurance-related anti-pre-emption rule.
That rule provides that a federal law will not pre-empt a state law enacted "for the purpose of
regulating the business of insurance™ - unless the federal statute "specifically relates to the
business of insurance.” 15 U.S.C. 1012(b) (emphasis added). The Court of Appeals affirmed.

Held:

The Federal Statute pre-empts the State Statute. Pp. 4-17.

(a) Under ordinary pre-emption principles, the State Statute would be pre-empted, for it
is clear that Congress, in enacting the Federal Statute, intended to exercise its
constitutionally delegated authority to override contrary state law. The Federal and State
Statutes are in "irreconcilable conflict," Rice v. Norman Williams Co., 458 U.S. 654, 659
, Since the Federal Statute authorizes national banks to engage in activities that the
State Statute expressly forbids. Thus, the State's prohibition would seem to "stan[d] as
an obstacle to the accomplishment” of one of the Federal Statute's purposes, Hines v.
Davidowitz, 312 U.S. 52, 67 , unless, as the State contends, Congress intended to limit
federal permission to sell insurance to those circumstances permitted by state law.
However, by providing, without relevant qualification, that national banks "may . . . act
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as the agent" for insurance sales, 12 U.S.C. 92, the Federal Statute's language
suggests a broad, not a limited, permission. That this authority is granted in "addition to
the powers now vested . . . in national [banks]," ibid. (emphasis added), is also
significant. Legislative grants of both enumerated and incidental "powers" to national
banks historically have been interpreted as grants of authority not normally limited by,
but rather ordinarily pre-empting, contrary state law. See, e.g., First Nat. Bank of San
Jose v. California, 262 U.S. 366, 368-369. Where, as here, Congress has not expressly
conditioned the grant of power upon a grant of state permission, this Court has
ordinarily found that no such condition applies. See Franklin Nat. Bank v. New York,
347 U.S. 373 . The State's argument that special circumstances surrounding the
Federal Statute's enactment demonstrate Congress' intent to grant only a limited
permission is unpersuasive. Pp. 4-11.
(b) The McCarran-Ferguson Act's anti-pre-emption rule does not govern this
case, because the Federal Statute "specifically relates to the business of
insurance." This conclusion rests upon the Act's language and purposes, taken
together. The word "relates” is highly general; and in ordinary English, the
Federal Statute - which focuses directly upon industry-specific selling practices
and affects the relation of insured to insurer and the spreading of risk -
"specifically” relates to the insurance business. The Act's mutually reinforcing
purposes - that state regulation and taxation of the insurance business is in the
public interest, and that Congress' "silence . . . shall not be construed to impose
any barrier to [such] regulation or taxation,” 15 U.S.C. 1011 (emphasis added) -
also support this view. This phrase, especially the word "silence," indicates that
the Act seeks to protect state regulation primarily against inadvertent federal
intrusion, not to insulate state insurance regulation from the reach of all federal
law. The circumstances surrounding the Act's enactment also suggest that the
Act was passed to ensure that generally phrased congressional statutes, which
do not mention insurance, are not applied to the issuance of insurance policies,
thereby interfering with state regulation in unanticipated ways. The parties'
remaining arguments to the contrary are unconvincing. Pp. 11-17.
43 F.3d 631, reversed.

R o
(End of Summary)

Insurance Law as Relevant to Financial Institutions and the Gramm-Leach-
Bliley Act

The American Bankers Insurance Association (“ABIA”) had hoped that the Supreme
Court’s decision in the Barnett Bank case and the codification of that decision in the
Gramm-Leach-Bliley Act (“GLBA”) would end state efforts to regulate banks engaged in
the sale of insurance. Instead, the Independent Insurance Agents and Brokers of
America (“llAA”) and the National Association of Insurance Commissioners (“NAIC”)
sought to re-litigate the Barnett Bank case and re-interpret GLBA to allow States to take
action against banks engaged in the sale of insurance.

The IIAA and NAIC undertook this effort on multiple fronts, including through a federal
lawsuit that challenged a preemption opinion issued by the Office of the Comptroller of
the Currency (“OCC”) regarding certain provisions of West Virginia’s insurance sales
law. The IIAA and NAIC argued that the OCC has misread the Barnett Bank case and
GLBA, and, as a result, has applied the wrong preemption standard. According to the
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lIAA and NAIC, the “prevent or significantly interfere” preemption standard that appears
in the Barnett Bank case and GLBA should be read narrowly and applied sparingly.

ABIA maintains that it is the IIAA and NAIC who have misread the decision in the
Barnett Bank case and GLBA. The “prevent or significantly interfere” standard
established in the Barnett Bank case and codified in GLBA should be read to override
any action by a State that obstructs, hinders, impedes or frustrates the ability of a bank
to engage in the sale of insurance.

The importance of this attempt to re-litigate the Barnett Bank case and re-interpret
GLBA cannot be overstated. The Barnett Bank case was a watershed for the banking
industry. It recognized the public benefits associated with national bank entry into
insurance sales, and it stopped other discriminatory State insurance laws aimed at
national banks. Congress subsequently codified the Barnett Bank decision in GLBA,
and applied the Barnett Bank standard to all depository institutions and their affiliates.

|. The Barnett Bank Case, Including its Supporting Rationale, Defines when
a State Law is Preempted.

In the 1996 Barnett Bank case the U.S. Supreme Court held that a federal banking law
that permits national banks to sell insurance from small towns preempted a Florida
insurance law that prohibited affiliations between financial institutions and insurance
agencies. To determine whether preemption was appropriate, the Court examined the
authority for national banks to sell insurance. The Court said that the authority was “a
broad, not a limited, permission.” The Court then said that the Florida statute is
preempted, because it stood as “an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress” in permitting national banks to sell
insurance. Further, the Court said that a state may not “prevent or significantly
interfere” with a national bank’s authority to sell insurance. The Court did not leave the
meaning of the phrase “prevent or significantly interfere” solely to the imagination.
Instead, the Court placed that phrase within the context of several other preemption
cases previously decided by the Supreme Court. In those cases, the Supreme Court
said that state laws that “unlawfully encroach”, “destroy”, “hamper”, or “impair” the
operation of a national bank are subject to preemption. Thus, when the phrase —
“prevent or significantly interfere” — is read in conjunction with the entire decision, it is
clear that this “Barnett Bank preemption standard” is a broad and flexible one intended
to override any state law that stands as “an obstacle” to the exercise of a national
bank’s legitimate powers.

Il. The GLBA Codified the Barnett Bank Decision in its Entirety.

In response to the discriminatory regulatory treatment of banks engaged in insurance
sales by the States, Congress codified the decision in the Barnett Bank case in GLBA
— including all favorably cited preemption standards — not just four words taken from
the case. The relevant provision of GLBA provides that —

In accordance with the legal standards for preemption set forth in the decision of the
Supreme Court of the United States in Barnett Bank of Marion County N.A. v. Nelson,
517 U.S. 25 (1996), no State may . . . prevent or significantly interfere with the ability of
a depository institution . . . to engage . . . in any insurance sales, solicitation, or
crossmarketing activity. (emphasis added)



The terms used in the introductory clause of this provision clearly indicate that Congress
intended to codify the entire decision in the Barnett Bank case, not just the phrase
“prevent or significantly interfere.” The word “accordance” means “conformity” or
“agreement.” Therefore, the phrase “prevent or significantly interfere” must be read to
conform or agree with the “decision” in the Barnett Bank case. The word “decision” is
commonly understood to mean the entire opinion of a court, not just one part of the
opinion, or just certain words taken from an opinion. The introductory clause also
includes a citation to the decision in the Barnett Bank case. That citation is to the entire
decision, not a portion of the decision.

The extensive legislative history of the GLBA supports this reading of the statute.
Congress actively debated and voted on GLBA between 1997 and 1999. Over the
course of those three years, the text of the preemption standard for State insurance
sales laws evolved from a “prevent or restrict” standard to the codification of the entire
decision in the Barnett Bank case. This occurred through the addition of what are now
the introductory clause, the substitution of the phrase “prevent or significantly interfere”
for the phrase “prevent or restrict,” and the insertion of a rule of construction. That rule
of construction provides that “Nothing in this paragraph shall be construed . . . to limit
the applicability of the decision of the Supreme Court in Barnett Bank of Marion County
N.A. v. Nelson, 417 U.S. 25 (1996). . . ."

Furthermore, as the text of GLBA was refined to codify the entire Barnett Bank decision,
the Committee Reports accompanying the bill expressly linked the preemption standard
for State insurance sales laws with the decision in the Barnett Bank case. Three
statements from those reports are illustrative. First, in a November 1997 report, the
House Committee on Commerce reported that even the phrase “prevent or restrict” was
intended “to be parallel to the analysis of the United States Supreme Court in Barnett
Bank of Marion County, N.A. v. Nelson, 116 S. Ct. 1103 (1996)...” (emphasis added)
That Report also noted that the “prevent or restrict” standard “does not intend, by
implication or otherwise, to expand or narrow the scope of the Barnett ruling.”
(emphasis added)

Second, a Senate Banking Committee Report in 1999 supporting the preemption
language in the final bill states that the preemption standard for State insurance sales
laws is a codification of the Barnett Bank decision and all of the case law embodied in
that decision:

There is an extensive body of case law related to the preemption of State law. For
example, in Barnett Bank of Marion County, N.A. v. Nelson, 116 S. Ct. 1103 (1996), the
U.S. Supreme Court noted that Federal courts have preempted State laws that “prevent
or significantly interfere” with a national bank's exercise of its powers; that “unlawfully
encroach” on the rights and privileges of national banks; that “destroy or hamper”
national banks’ functions or that “interfere with or impair” national banks’ efficiency in
performing authorized functions.

Finally, the Conference Report accompanying GLBA acknowledged that the House and
Senate had “parallel” provisions related to the operation of State law, and stated that the
preemption standard for State insurance sales laws was the Barnett Bank case:

With respect to insurance sales, solicitations, and cross-marketing, States may not
prevent or significantly interfere with the activities of depository institutions, as set forth
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in Barnett Bank of Marion County N.A. v. Nelson, 517 U.S. 25 (1996). . . . (emphasis
added)

These statements leave no doubt that Congress intended to codify the entire Barnett
Bank case in GLBA and to apply that entire case to all banks and their affiliates
engaged in the sale of insurance.

lll. Federal Courts have Accepted a Broad Reading of Barnett Bank.

Recent litigation in which Barnett Bank’s “prevent or significantly interfere” standard
played the central role supports a broad reading of the preemption standard in the
Barnett Bank case. In Association of Banks in Insurance (ABI) v. Duryee, the Federal
District Court of the 5th District of Ohio said that preemption under Barnett Bank is not
limited to state laws that prohibit bank-affiliated insurance agencies from engaging in an
authorized insurance agency activity, but also is warranted when the statute harms
bank operations; increases a bank’s costs of operating; requires a bank to operate
inefficiently; or places obstacles in front of banks — all principles it derived from the
Barnett Bank case. In other words, according to the court, preemption is appropriate
where a state requirement prevents a bank from operating like a bank — that is, a profit-
making enterprise.

The United States Court of Appeals for the Sixth Circuit fully affirmed this broad reading
of Barnett Bank’s preemption standard, noting that the phrase “prevent or significantly
interfere” means much more than what the intervenors in that case had argued:

The intervenors’ attempt to redefine “significantly interfere” as “effectively thwart” is
unpersuasive, however. ... The intervenors are asking this court to interpret
“significantly interfere” in a way that would render the two prongs of the Barnett Bank
standard redundant. Moreover, immediately after laying out the “prevent or significantly
interfere” standard, the Barnett Bank opinion cited two cases that do not support the

intervenors’ interpretation of the standard. See McClellan v. Chapman, . . . (considering
whether state statute would “impair the efficiency of national banks” or would “destro[y]”
or “hampe[r]” national bank’s functions); First Nat'l Bank v. Kentucky, . . . (considering

whether state law would “interfere with or impair [national banks’] efficiency in
performing the functions by which they are designed to serve [the Federal]
government”). (emphasis added)

It is this reading of the Barnett Bank preemption standard that is incorporated fully into
GLBA as the Section 104 preemption standard and upon which the OCC has relied in
its preemption opinion letters.

IV. Since Passage of GLBA, the States have been on Notice that Their
Bank-Insurance Sales Laws are Subject to Preemption Under Barnett Bank
and GLBA.

Following enactment of GLBA, only a few states responded to eliminate or revise
discriminatory State insurance sales laws. For example, two months after enactment of
the GLBA, the Texas Department of Insurance issued a bulletin describing interim
guidelines temporarily suspending enforcement of several insurance agent licensing
statutes pending legislative action. The Department recognized that “[b]ased on
provisions of the [GLBA], several provisions of the Texas Insurance Code are
preempted as applied to depository institutions and other affiliated entities who wish to
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exercise powers granted under federal law to engage in the business of insurance in
Texas.” The Michigan Insurance Bureau issued a similar letter last year.

The NAIC also recognized the need for action. It established a working group to amend
the NAIC’s model Unfair Trade Practices Act to recognize the GLBA preemption
standards, and invited banking interests, insurance interests, and the OCC to participate
in the process. That collaborative effort was designed to ensure that any amendments
to the model act that might later be adopted by a state were consistent with GLBA. The
result was a final product that all parties agreed provides the states with a useful
template to guide them in the enactment of state insurance sales laws that will clearly
be protected from federal preemption. Moreover, in the two preemption opinion letters it
has issued, the OCC made it clear that it would not preempt state laws consistent with
the NAIC model.

Additionally, ABIA has provided the NAIC with a list of laws in 30 states that are
inconsistent with GLBA. In its letter to the NAIC, ABIA asked the NAIC to encourage
those states to remedy those laws. ABIA also noted that while there are three avenues
available for resolving noncompliant state laws — state administrative/legislative action;
federal regulatory action (preemption opinions); and litigation — ABIA preferred state
administrative/legislative action.

In spite of these efforts, most states have not eliminated or revised offending laws, and
despite the urging of the ABIA, the NAIC has expended no further efforts to encourage
States to do so. This has left the banking industry with no choice but to ask the OCC for
preemption opinions. |t is state inaction; therefore, not the OCC'’s eagerness to “act
unilaterally,” that has led to the OCC'’s preemption letters in West Virginia and
Massachusetts.

Moreover, it should be emphasized that the OCC’s preemption letters are merely
opinion letters. As stated in the OCC’s preemption letters, “Federal courts, rather than
the OCC, are the ultimate arbiters of whether Federal law preempts State law in a
particular case.”

Gramme-Leach-Bliley Act- (Gramm-Leach-Bliley Financial Services Modernization Act)
This was enacted November 12, 1999. It repealed part of the Glass-Stegall Act of 1933.
It opened up competition among banks, securities companies and insurance
companies. Commercial banks are now permitted to own insurance companies and
engage in securities underwriting through federally regulated subsidiaries. A complex
piece of legislation, the act marks the culmination of efforts dating to the early 1980s to
modernize the U.S. Financial services industry.

Glass-Stegall Act- A Federal law enacted by Congress in 1933 forcing a separation
between commercial banking and investment banking. This act required commercial
banks to dispose of their securities affiliates. Since then, the name Glass-Steagall has
been more commonly used when referring to the four sections of the banking act
(Sections 16, 20, 21, and 32) pertaining to underwriting and sale of securities.

Summary
The entire framework for State “functional regulation” of bank-insurance sales activities
as set forth in GLBA is based upon a delicate balance between two principles: the
preservation of state insurance regulatory powers and the establishment of limits on
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those powers to ensure that states cannot unfairly discriminate against banks engaged
in the sale of insurance. To achieve that balance, Congress included in GLBA a
preemption standard based upon the entire Barnett Bank decision. The statutory text of
GLBA and the supporting legislative history lead to no other conclusion. The IIAA and
the NAIC are seeking to turn that balance on its head by re-litigating the Barnett Bank
case and, thereby, effectively amending GLBA. The states have been on notice since
enactment of GLBA in November 1999 that not only was Barnett Bank the law of the
land, but that its application has been broadened to all depository institutions.

The OCC has not rushed to judgment in issuing its recent preemption letters. It has
issued them within the legal authority and spirit of the GLBA. Working through the
NAIC, the OCC has given the states ample time and consultation to address preemption
issues relating to existing laws and laws yet to be enacted. At some point, however,
states should no longer be able to delay addressing noncompliant state laws and should
be put on formal notice — through a preemption opinion issued by a federal regulator —
that noncompliant laws are subject to Federal preemption. In West Virginia and,
subsequently, in Massachusetts, the OCC has taken that action. The OCC has the
authority to do so, and its interpretation of the preemption standard to be applied is
consistent with GLBA.

CHAPTER 2 State Regulation and Safe Harbors

GLBA provides 13 areas or “safe harbors,” within which the states can regulate
insurance sales, solicitation, and cross marketing practices of banks and their
subsidiaries and affiliates. Those 13 safe harbors cover advertising practices, licensing
requirements, various notices and disclaimers, tying, restrictions on paying fees to non-
licensed employees, and other potentially coercive sales practices. A state law
concerning insurance sales, solicitation, and cross-marketing activities that does not fit
within the safe harbors is treated in one of two ways, depending on when the law was
enacted. The traditional Barnett preemption principles apply to all state laws for
insurance sales, solicitation, and cross-marketing activities that do not fit within one or
more of the safe harbors. State laws regulating those activities enacted on or after
September 3, 1998 are subject to the Barnett preemption principles and a new
antidiscrimination standard.

State Regulation Safe Harbors

Application of those principles can create novel and complex legal issues that the
Comptroller’s Office reviews case by case. In October 2001, the Comptroller’s Office
published its first opinion letter, analyzing whether a state’s insurance sales laws would
be preempted pursuant to the Barnett standards as incorporated in section 104 of
GLBA. The letter can be found at 66 Federal Register 51502 (Oct. 9, 2001). That letter
contains a comprehensive discussion of how the standards apply. Until the law in this
area becomes settled, however, questions about whether particular provisions of state
insurance sales laws apply to national banks will continue to be address by the Office of
Comptroller of the Currency.

Permissible National Bank Insurance Activities
Questions periodically arise concerning the permissibility of national banks to engage in
specific insurance activities. Banks should consult with the OCC’s Law Department or
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their own legal counsel if any questions arise. Examples of insurance activities
permissible for national banks and their subsidiaries include:

Insurance Activities as Agent

» Selling insurance as agent from a “place of 5,000” consistent with 12 USC 92. A
national bank may act as a general insurance agent and sell most types of insurance
from any office located in a community of 5,000 or less. No geographic restrictions limit
the bank’s ability to solicit and serve its insurance customers. A national bank is not
generally authorized to sell title insurance under 12 USC 92, but may sell title insurance
to the extent permitted under GLBA, as discussed later. In some states, insurance
agency activities authorized under 12 USC 92 may be characterized as managing
general agency (MGA) activities.

» Selling title insurance, as authorized under GLBA. Under GLBA, a national bank or its
operating subsidiary may sell title insurance in a state where a state bank is permitted to
sell title insurance, but only in the same manner and to the same extent as the state
bank. Also, a national bank and its subsidiary may conduct title insurance activities that
the national bank or the subsidiary was actively and lawfully conducting before
November 12, 1999. Neither a national bank nor its operating subsidiaries may offer,
sell, or underwrite title insurance, if a state law was in effect before November 12, 1999
that prohibits those activities in that state. Although financial subsidiaries are not subject
to those title insurance sales restrictions, they may not underwrite title insurance.

* Selling crop insurance, as authorized under 12 USC 92 and 12 USC 24a. A bank’s
sales of crop insurance are permitted from a “place of 5,000” consistent with 12 USC
92. Under 12 USC 24a, a national bank is authorized to sell crop insurance as agent
through the bank’s financial subsidiary.

» Selling insurance as agent without geographic limitation through a financial subsidiary,
as authorized under 12 USC 24a. Financial subsidiaries of a national bank are
authorized under 12 USC 24a to act as an insurance agent for all types of insurance, in
any state.

» Selling credit-related insurance as agent under 12 USC 24(Seventh). Pursuant to 12
USC 24(Seventh), national banks or their subsidiaries may sell credit-related insurance
products, including:

e credit life insurance (as defined in 12 CFR 2.2(b));

e involuntary unemployment insurance (protects the bank if the borrower becomes
involuntarily unemployed);

e vendors single interest insurance and double interest insurance (insures the bank
or the bank and the borrower, respectively, against loss or damage to personal
property pledged as loan collateral);

e mechanical breakdown insurance (protects a loan customer against most major
mechanical failures during the loan’s life); and,

e Vvehicle service contracts (protects the value of loan collateral from mechanical
breakdown for the term of the contract).

Insurance Activities as Principal

* Providing insurance as principal (underwriter or reinsurer). GLBA permits national
banks and their subsidiaries to provide insurance as principal (underwriter or reinsurer)
for any product that the Comptroller’s Office had approved for national banks prior to
January 1, 1999, or that national banks were lawfully providing as of January 1, 1999.
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Included among the various types of insurance that national banks and their
subsidiaries may provide as principal are credit-related insurance, municipal bond
insurance, safe deposit box insurance, self insurance of business risk insurance, and
private mortgage insurance.

Insurance Activities as Finder

A national bank may act as a finder to bring together potential purchasers and sellers of
insurance. As a finder, a national bank may receive a fee to identify potential parties,
inquire about interest, introduce or arrange meetings of interested parties, and
otherwise bring parties together for a transaction that the parties themselves negotiate
and consummate.

Acting as finder. Insurance finder activities are authorized for national banks under 12
USC 24(Seventh) as part of the business of banking. Some state laws may treat finder
activities as activities that constitute acting as an insurance agent under state law.
Where a state law characterized finder activities as activities of an insurance agent,
national banks must comply with the applicable state insurance licensing and other
requirements. The Comptroller’'s Office has also permitted banks acting as finders to
provide extensive billing services to process insurance forms.

Bank Structures for National Bank Insurance Activities

A national bank may structure its insurance activities using one or a combination of
legal entities. These include conducting insurance activities through the bank directly, a
related insurance entity, or an unaffiliated third party. Each structure has certain benefits
and efficiencies; a bank’s choice will likely depend upon its resources and strategic
preferences. Each of these structures must comply with appropriate legal requirements.
Certain variable life insurance products are securities registered with the Securities
Exchange Commission (SEC). These products are sold through broker/dealers whose
functional regulator is the SEC. The SEC may use self-regulatory organizations, such
as the National Association of Securities Dealers Regulation (NASDR) and the New
York Stock Exchange (NYSE), to fulfill its regulatory responsibility.

Bank Direct Sales

In many states, a national bank must obtain a license — that is, the bank is the
“licensed agency,” and individuals working in the bank are licensed agents. Other states
may require only that the individual be licensed. A bank that conducts its own insurance
sales or operations may be able to exercise more control over the insurance activities
than it would if it used a separate corporate or third-party structure. No formal
application with the Comptroller’s Office is required, if insurance activities are conducted
directly through the bank.

Investment in an Insurance Entity

A national bank may choose to invest in an insurance entity, either through a controlling
interest in an operating subsidiary or a financial subsidiary or a non-controlling interest
in another enterprise. A bank’s investment in an insurance entity may involve acquiring
an existing entity or starting up a de novo entity. National banks planning to invest in an
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insurance entity should consult 12 CFR 5 for the appropriate corporate filing procedures
with the OCC. A national bank may also use a holding company affiliate to offer
insurance products and services to its clients. Several factors may influence a bank’s
decision to invest in an insurance entity. Establishment of a separate corporation for
insurance activities may minimize the potential legal liability to the bank from financial
losses arising from the subsidiary’s insurance activities. In addition, in the event that the
bank purchases an existing insurance entity, the necessary expertise and an existing
customer base can be acquired immediately.

Operating Subsidiary

National banks are authorized to conduct insurance activities in an operating subsidiary.
A national bank’s operating subsidiary may be structured as a corporation, a limited
liability company, or a similar entity. The parent national bank must own more than 50
percent of the voting (or similar type of controlling) interest in the operating subsidiary,
or may hold 50 percent or less if the parent bank otherwise controls the subsidiary and
no other party controls more than a majority interest in the subsidiary. See 12 CFR 5.34
for additional information.

Financial Subsidiary

GLBA permits national banks to own financial subsidiaries that may engage in many
activities financial in nature or incidental thereto, including insurance agency activities.
Financial subsidiaries are authorized to act as an insurance agent for all types of
insurance, including title insurance, from any location, and are not confined to a “place
of 5,000.” See 12 CFR 5.39 for additional information.

Non-controlling Investment

In 12 CFR 5.36, it provides that national banks may own, either directly or indirectly, a

non-controlling interest in an enterprise. The enterprise may be a corporation, limited

partnership, limited liability company, or similar entity. A non-controlling investment

represents another structural option that banks may consider as a vehicle to offer

insurance products and services. National banks that make non-controlling investments

must meet the following four part test;

e Activities of the enterprise must be part of, or incidental to, the business of banking,
or otherwise authorized for a national bank.

e The bank must be able to prevent the entity from engaging in activities that do not
meet this standard or otherwise be able to withdraw its investment.

e The bank’s loss exposure must be limited with no open-ended liability.

e The investment must be convenient or useful to the bank in carrying out its business
and may not be a mere passive investment unrelated to the national bank’s
business.

Holding Company Affiliate

Some banking organizations structure their insurance activities directly under the
holding company. GLBA permits a broader range of insurance activities under this
structure including broader insurance underwriting authority. A national bank may
contract with the holding company affiliate to offer insurance products and services to its
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client base. Such transactions between a bank and a holding company affiliate must
comply with the standards of Section 23B of the Federal Reserve Act. In other words,
such transactions must be on terms and under circumstances that are substantially the
same, or at least as favorable to the bank, as those prevailing at the time for
comparable transactions with or involving other nonaffiliated companies; or in the
absence of comparable transactions, on terms and under circumstances that in good
faith would be offered to or would apply to, nonaffiliated companies. Generally, this
requirement means that the transactions must be conducted on an arm’s-length basis,
and the bank must receive at least fair market value for any services it provides to its
affiliate.

Arrangements with Unaffiliated Third Parties

Banks may elect to enter into agreements with third parties that have no affiliation with
the bank. These arrangements can provide banks with expertise and services that
otherwise would have to be developed in-house or purchased. Depending upon the type
of insurance being sold, the expected volume of business, and the size of the bank,
banks may find that using unaffiliated third parties to be more advantageous than
establishing bank-direct or bank-affiliated insurance programs. Additionally, some banks
may elect to offer more specialized products through an arrangement that may or may
not involve common ownership or affiliation.

Distribution Methods

Within the authorized structures, banks may use various methods to distribute their
insurance products. The sales force could involve fully dedicated agents or part-time
agents. Part-time agents generally are part of a bank’s platform program and may be
authorized to sell bank and insurance products. These agents may have multiple
employers, which may include the bank, an insurance agency, and a securities broker.
Distribution methods may include face-to-face customer meetings, seminars,
telemarketing, direct mail, referrals, the Internet, and other electronic media.

Agency Activities and the Role of the Insurance Agent

No one in the insurance business deals more closely with the public than insurance
agents. Consumer confidence in the insurance industry depends on the demonstrated
knowledge, experience, and professionalism of the insurance age